§51.364

screened at least monthly to assess
station performance and identify prob-
lems that may indicate potential fraud
or incompetence. Such review shall in-
clude:

(1) Software-based, computerized
analysis to identify statistical incon-
sistencies, unusual patterns, and other
discrepancies;

(2) Visits to inspection stations to re-
view records not already covered in the
electronic analysis (if any); and

(3) Comprehensive accounting for all
official forms that can be used to dem-
onstrate compliance with the program.

(c) Equipment audits. During overt
site visits, auditors shall conduct qual-
ity control evaluations of the required
test equipment, including (where appli-
cable):

(1) A gas audit using gases of known
concentrations at least as accurate as
those required for regular equipment
quality control and comparing these
concentrations to actual readings;

(2) A check for tampering, worn in-
strumentation, blocked filters, and
other conditions that would impede ac-
curate sampling;

(3) A check for critical flow in crit-
ical flow CVS units;

(4) A check of the Constant Volume
Sampler flow calibration;

(5) A check for the optimization of
the Flame lonization Detection fuel-air
ratio using methane;

(6) A leak check;

(7) A check to determine that station
gas bottles used for calibration pur-
poses are properly labelled and within
the relevant tolerances;

(8) Functional dynamometer checks
addressing coast-down, roll speed and
roll distance, inertia weight selection,
and power absorption;

(9) A check of the system’s ability to
accurately detect background pollut-
ant concentrations;

(10) A check of the pressure moni-
toring devices used to perform the
evaporative canister pressure test; and

(11) A check of the purge flow meter-
ing system.

(d) Auditor training and proficiency. (1)
Auditors shall be formally trained and
knowledgeable in:

(i) The use of analyzers;

(ii) Program rules and regulations;
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(iii) The basics of air pollution con-
trol;

(iv) Basic principles of motor vehicle
engine repair, related to emission per-
formance;

(v) Emission control systems;

(vi) Evidence gathering;

(vii) State administrative procedures
laws;

(viii) Quality assurance practices;
and

(ix) Covert audit procedures.

(2) Auditors shall themselves be au-
dited at least once annually.

(3) The training and knowledge re-
quirements in paragraph (d)(1) of this
section may be waived for temporary
auditors engaged solely for the purpose
of conducting covert vehicle runs.

(e) SIP requirements. The SIP shall in-
clude a description of the quality as-
surance program, and written proce-
dures manuals covering both overt and
covert performance audits, record au-
dits, and equipment audits. This re-
quirement does not include materials
or discussion of details of enforcement
strategies that would ultimately ham-
per the enforcement process.

§51.364 Enforcement against contrac-
tors, stations and inspectors.

Enforcement against licensed sta-
tions or contractors, and inspectors
shall include swift, sure, effective, and
consistent penalties for violation of
program requirements.

(a) Imposition of penalties. A penalty
schedule shall be developed that estab-
lishes minimum penalties for viola-
tions of program rules and procedures.

(1) The schedule shall categorize and
list violations and the minimum pen-
alties to be imposed for first, second,
and subsequent violations and for mul-
tiple violation of different require-
ments. In the case of contracted sys-
tems, the State may use compensation
retainage in lieu of penalties.

(2) Substantial penalties or retainage
shall be imposed on the first offense for
violations that directly affect emission
reduction benefits. At a minimum, in
test-and-repair programs inspector and
station license suspension shall be im-
posed for at least 6 months whenever a
vehicle is intentionally improperly
passed for any required portion of the
test. In test-only programs, inspectors
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shall be removed from inspector duty
for at least 6 months (or a retainage
penalty equivalent to the inspector’s
salary for that period shall be im-
posed).

(3) All findings of serious violations
of rules or procedural requirements
shall result in mandatory fines or
retainage. In the case of gross neglect,
a first offense shall result in a fine or
retainage of no less than $100 or 5 times
the inspection fee, whichever is great-
er, for the contractor or the licensed
station, and the inspector if involved.

(4) Any finding of inspector incom-
petence shall result in mandatory
training before inspection privileges
are restored.

(5) License or certificate suspension
or revocation shall mean the individual
is barred from direct or indirect in-
volvement in any inspection operation
during the term of the suspension or
revocation.

(b) Legal authority. (1) The quality as-
surance officer shall have the author-
ity to temporarily suspend station and
inspector licenses or certificates (after
approval of a superior) immediately
upon finding a violation or equipment
failure that directly affects emission
reduction benefits, pending a hearing
when requested. In the case of imme-
diate suspension, a hearing shall be
held within fourteen calendar days of a
written request by the station licensee
or the inspector. Failure to hold a
hearing within 14 days when requested
shall cause the suspension to lapse. In
the event that a State’s constitution
precludes such a temporary license sus-
pension, the enforcement system shall
be designed with adequate resources
and mechanisms to hold a hearing to
suspend or revoke the station or in-
spector license within three station
business days of the finding.

(2) The oversight agency shall have
the authority to impose penalties
against the licensed station or con-
tractor, as well as the inspector, even
if the licensee or contractor had no di-
rect knowledge of the violation but was
found to be careless in oversight of in-
spectors or has a history of violations.
Contractors and licensees shall be held
fully responsible for inspector perform-
ance in the course of duty.
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(c) Recordkeeping. The oversight
agency shall maintain records of all
warnings, civil fines, suspensions, rev-
ocations, and violations and shall com-
pile statistics on violations and pen-
alties on an annual basis.

(d) SIP requirements. (1) The SIP shall
include the penalty schedule and the
legal authority for establishing and im-
posing penalties, civil fines, license
suspension, and revocations.

(2) In the case of State constitutional
impediments to immediate suspension
authority, the State Attorney General
shall furnish an official opinion for the
SIP explaining the constitutional im-
pediment as well as relevant case law.

(3) The SIP shall describe the admin-
istrative and judicial procedures and
responsibilities relevant to the enforce-
ment process, including which agen-
cies, courts, and jurisdictions are in-
volved; who will prosecute and adju-
dicate cases; and other aspects of the
enforcement of the program require-
ments, the resources to be allocated to
this function, and the source of those
funds. In States without immediate
suspension authority, the SIP shall
demonstrate that sufficient resources,
personnel, and systems are in place to
meet the three day case management
requirement for violations that di-
rectly affect emission reductions.

(e) Alternative quality assurance pro-
cedures or frequencies that achieve
equivalent or better results may be ap-
proved by the Administrator. Statis-
tical process control shall be used
whenever possible to demonstrate the
efficacy of alternatives.

(f) Areas that qualify for and choose
to implement an OTR low enhanced I/M
program, as established in §51.351(h),
and that claim in their SIP less emis-
sion reduction credit than the basic
performance standard for one or more
pollutants, are not required to meet
the oversight specifications of this sec-
tion.

[57 FR 52987, Nov. 5, 1992, as amended at 61
FR 39037, July 25, 1996]

§51.365 Data collection.

Accurate data collection is essential
to the management, evaluation, and
enforcement of an I/M program. The
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